CENEX INC
| BLA 96- 53 Deci ded August 26, 1998

Appeal froma determnation of the Associate Drector, Mneral s
Managenent Servi ce, uphol di ng assessnent of additional paynents for
purchases of royalty-in-kind crude oil. M& 92-0035-08G ME 92-0222- 0&G

Afirned.

1. Accounts: Paynents--Admnistrative Authority:
General ly--Q1 Gas Leases: Royalties: Paynents--Satute
of Limtations

An MVB order assessing additional paynents for
purchases of royalty-in-kind crude oil delivered, but
not billed, under a royalty-in-kind contract is not
barred by the statute of limtations found at 28 U S C
§ 2415(a) (1994) because, although the statute
establishes tine [imts for conmencenent of judicial
actions for damages on behal f of the Lhited Sates, it
does not limt admnistrative proceedings wthin the
Departnment of the Interior.

APPEARANCES Gary G Broeder, Esq., Bllings, Mntana, for Genex, Inc.;
Peter J. Schaunberg, Esq., Howard W Chal ker, Esq., Gfice of the
Solicitor, US Departnent of the Interior, Véshington, DC, for the
M neral s Managenent Servi ce.

(P N ON BY ADM N STRATI VE JUDE BURX

(ENEX, INC, f/k/a Farner's Lhion CGentral Exchange, Inc. (Cenex),
has appeal ed froma determnation of the Associate Orector for Policy
and Managenent | nprovenent, Mneral s Managenent Service (M), issued
on July 27, 1995, upholding two MME orders. In the first order, dated
Decenber 16, 1991, MVB had denanded a royalty-in-kind (RK paynent of
$108, 472. 76 based on al | eged royal ty under paynents (F. B 1.L. No. 24924004)
and, in the second order, dated April 16, 1992, denanded interest on the
R K under paynent in the anount of $196,872.66 (F. B 1.L. No. 24924510).

The essential facts are undisputed. Hfective June 1, 1980, the
Lhited Sates elected to take its RK for oil production fromthe HKk Basin
Lhit, operated by Amoco Production Conpany. MVB negotiated R K Gontract
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No. 14-08-0001- 18185 wth CGenex pursuant to section 36 of the Mneral

Leasi ng Act of February 25, 1920, as anended, 30 US C § 192 (1994). The
original termof the contract ran fromJune 1, 1980, through June 1, 1983,
but was extended fromJune 1, 1983 to March 1, 1984. PRursuant to the
terns of the RK contract, the Gvernnent delivered royalty oil to Genex
and Genex paid the Governnment by check or draft on a nonthly basis for such
oil on or before the last day of the cal endar nonth fol | ow ng the cal endar
nonth in which the delivery of the royalty oil was nade by the Gover nnent.
Genex' s paynents were nade in accordance with nonthly billings recei ved
fromthe MB. These billings were in turn based on the unit operator's
report of production vol unes.

During the late 1980's, pursuant to section 205 of the Federal Q|
and Gas Royalty Managenent Act of 1982, 30 US C § 1735 (1994), the
Mbnt ana Departnent of Revenue conducted an audit of the Muntana | eases
inthe Hk Basin Whit, including the instant lease. 1/ The Sate
determined that, in 23 of the 34 nonths between February 1981 and Novenber
1983, Cenex had been underbilled for the vol unes of oil delivered to Genex
fromthe Enbar-Tensl eep participating areas. The audit attributed the
underbi | 1ing and concomtant under paynent of royalties to Anoco' s erroneous
reporting of production volune and well count information to M. Denand
was nmade to Genex to nmake up the billing shortfall. GCenex ultinately
conpl i ed, though under protest. Thereafter, MBS assessed interest on
the | ate paynents, which assessnent Cenex al so appeal ed.

Genex did not dispute that it, as the R K purchaser, had
actual |y received the additional volunes of RK crude oil represented by
the $108, 472. 76 assessnent in MV Decenber 16, 1991, order. Rather,
Genex sought to avoid liability therefor on the ground that MM claim
was barred by the 6-year statute of [imtations contained in 28 US C
§ 2415(a) (1994). Nbting that the last paynent for whi ch i ncreased
royal ties were sought was due no | ater than Decenber 31, 1983, GCenex
argued that the Governnent was obligated to initiate proceedi ngs to
recover the all eged underpaynent no later than Decenber 31, 1989, which
it didnot do. In the decision under review the Associate O rector
rejected Genex's argunent and held that the statute of [imtations does
not apply to admnistrative determnations concerning the anount of
noney ow ng to the Federal Governnent.

n appeal, Cenex reiterates the argunent it nade to MVB t hat
the Governnent's claimis barred by the statute of limtations. 2/

1/ The Hk Basin Lhit, operated by Amco Producti on Gonpany, enbraces
[ands in both Womng and Mntana. The RK crude oil delivered to Genex
inthis case was delivered fromthe Enbar- Tensl eep Participating Area of
the Bk Basin Lhit.

2/ ¢ note that, inits Satenent of Reasons, Genex raises for the first
tine a challenge to the assessnent on the grounds of estoppel and | aches.
Regardl ess of the ultinate enforceability of any administrative
determnation that Genex owes additional royalties, we would remnd Genex
t hat
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Specifically, CGenex relies upon the Tenth Arcuit decision in Phillips
Petroleum@. v. Luyjan, 4 F. 3d. 858 (1993), which held that the right of
action accrues and the statute of limtations begins to run on the date
that royalties were due, but that the statute of limtations woul d be
tolled until conpletion of an audit where facts material to the
Governnent' s right of action coul d not reasonably have been known w t hout
an audit and the audit was conpl eted within a reasonable tine after the
deficient paynents. Specifically, Genex relies on the court's hol di ng
that, unless the audit is coomenced wthin 6 years of the date that the
records delineating the deficient paynent are generated, the delay in
commencing the audit is per se unreasonable. 1d. at 863-64.

Applying the court's standards, Cenex argues that, under the facts of
this case, the statute of limtations was not tolled. Thus, it notes that
the audit did not even commence until QCctober 23, 1989, nore than 6 years
after all but the paynents due no |ater than Gctober 31, Novenber 30,
and Decenber 31, 1983. Mreover, Cenex points out that the audit letter
advi sed Genex that the audit woul d cover the period fromMNovenber 1, 1984,
through Gctober 31, 1989, and that it was not until 1991 that Genex was
inforned that previous paynents had been audited. Fnally, Cenex notes
that, in any event, since the paynents were nmade in reliance upon
billings nade by the Gover nnent whi ch were thensel ves incorrect, through no
fault of Cenex, the Governnent cannot establish that the facts naterial
toits right of action could not reasonably have been known at the tine
the al | eged underpaynents occurred. For all of these reasons, Genex seeks
to have this Board rule that the action to recover alleged under paynent s
and the interest thereon is barred by the statute of limtations.

[1] Notwthstanding the foregoing, we nust affirmthe MV deci si on.
The appl i cabl e statute 3/ provides:

Subject to the provisions of section 2416 of this title,
and except as ot herw se provi ded by Gongress, every action for

fn. 2 (continued)

appl i cation of both estoppel and | aches is premsed on a | ack of know edge
of the true facts in the party seeking to i nvoke these equitabl e renedi es.
See generally, Ptarmigan G., 91 IBLA 113, 116 (1986), aff'd sub nom Bolt
v. Lhited Sates, 944 F.2d 603 (9th dr. 1991). In point of fact, Cenex
has never once chall enged the MM claimthat it received nore oil from
Aroco than it paid for or asserted that it was not aware of exactly how
much oil it had received. Its attenpt to invoke either estoppel or |aches
is properly rejected.

3/ Wiile we recogni ze that section 115(b)(1) of the Federal Al and

Gas Royalty Snplification and Fairness Act of 1996, 110 Sat. 1705,

30 USCA 8 1724(b)(1) (21998), established a requirenent that any
judicial proceeding or demand whi ch arises froman obligation be coomenced
wthin 7 years fromthe date that such obligation becones due, this
provision applies only wth respect to royalty obligations which becane due
after August 1996. See 30 US CA 8§ 1701, note (1998).
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noney danages brought by the Lhited Sates or an officer or
agency thereof which is founded upon any contract express or
inplied inlawor fact, shall be barred unl ess the conpl ai nt
isfiledwthin six years after the right of action accrues

or wthin one year after final decisions have been rendered in
appl i cabl e admni strative proceedi ngs required by contract or
[aw whichever is later * * *,

28 USC 8§ 2415(a) (1994). InUS QI and Refining G., 137 | BLA 223,
230 (1996), we reiterated the Board' s consistent holding that statutes of
limtation, like 28 US C 8§ 2415(e), which establish tine deadl ines for
the cormencenent of a judicial action for damages on behal f of the Lhited
Sates, are not applicable to admnistrative proceedings wthin the
Departnment of the Interior which are conducted for the purpose of
determning liability and fixing the amount which the Governnent clains to
be due. See also WA Mncrief, 144 IBLA 13, 15-16 (1998); Trigg Drilling
@., 138 IBLA 375, 377 (1997); Texaco Exploration and Production Inc.,

134 I BLA 267, 270 (1995); Texaco Inc., 134 IBLA 109, 116 (1995).

Snmlarly, we are wthout any authority to determne whether the
statute of limtations would bar a judicial suit to collect underpaynents
of RKoil. Such a determnation is properly nade by a court of conpetent
jurisdiction before which any collection proceeding is brought. US Ql
and Refining ., supra, at 231; Texaco, Inc., supra, at 117; Marathon Ql
@., 119 IBLA 345, 352 (1991). Mbreover, since a statute of limtations is
an affirnati ve defense and nust be pled (see, e.g., Awrican National Bank
v. FOC 710 F. 2d 1528, 1537-39 (11th dr. 1983)), we wll not forecl ose
the possibility that, through intention or inadvertence, Cenex mght fail
to even raise the statute.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Janes L. Burski
Admini strative Judge
| concur:

T Britt Price
Admini strative Judge
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